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September 29, 2006

Ambassador Susan C. Schwab

United States Trade Representative

Office of the United States Trade Representative

600 17th Street, N.W.

Washington, DC  20508

Re: Strengthening FTA Investor-State Provisions For


U.S. Financial Institutions

Dear Madame Ambassador:

We write to express our serious concern about the lack of protection afforded under U.S. Free Trade Agreements (“FTAs”) to the overseas investments of U.S. financial institutions.  Our concern arises from the apparent Administration view that there is no remedy for discrimination against such investments unless the discriminatory acts are recurring, and even then, there is no possibility for recovery of damages.  This interpretation further erodes the protections for financial institution investors, which already suffer from weaker enforcement mechanisms than are available to investors in any other sector.  This is a serious problem and we ask for your assistance in finding a solution.  This is particularly urgent in light of the ongoing FTA negotiations with Korea and Malaysia.

Beginning with NAFTA, at the insistence of U.S. regulators, U.S. financial institution investors were denied the right enjoyed by all other investors to seek compensatory damages for violation of non-discrimination rules through investor-state arbitration.  The United States continued this practice in subsequent FTAs and in the 2004 model bilateral investment treaty (“BIT”). When the financial services industry objected, it received assurances that any discrimination claims could be addressed fully through state-to-state dispute settlement.  The U.S. financial services industry objected to this practice, as did the broader business community, in letters to the Administration.  Both letters are attached.

We have recently learned that US government agency officials believe that the state-to-state procedures in FTAs (i) may not be invoked unless the discriminatory action is embodied in a regulation or is a repeated practice and (ii) may only result in the “removal” of the offending regulation or practice and not in compensatory damages for the investor.  Thus, for example, a one-time act of discrimination by a foreign regulator against a foreign subsidiary of a U.S. financial institution would not give rise to a state-to-state claim by the United States because there is no continuing regulation or practice to remove.

The exclusion of discrimination claims from investor-state dispute settlement, and of such claims from state-to-state dispute settlement unless they arise from a continuing measure, and the unavailability of money damages in state-to-state arbitration, leaves U.S. financial institution investors without an effective remedy under FTAs in many if not most cases.  These U.S. financial institutions, whose overseas direct investments totaled $464 billion in 2005,
 would in such cases be compelled to rely solely on the questionable independence and soundness of the local courts of the offending country.  By contrast, all other U.S. investors enjoy access to independent international arbitration tribunals.

We do not see any reason for this unfavorable treatment of U.S. financial services investors.  United States FTAs and BITs already include provisions that fully accommodate bona fide regulatory activities.  The United States can and does reserve the right in these agreements to maintain certain discriminatory measures that would otherwise be inconsistent with treaty rules.  In addition, FTAs and BITs contain a “prudential measures” exception that allows U.S. regulators to take action to protect the safety and soundness of the U.S. financial system.  In light of these provisions, there is no compelling reason to exclude the claims of financial institutions from investor-state arbitration.  

Such disparate treatment harms the competitiveness of U.S. financial institutions by providing their overseas investments less protection than their foreign competitors whose investments are protected by other countries’ BITs that are fully enforceable through investor-state arbitration.  It also makes the U.S. financial market less competitive by creating an incentive for firms to make their overseas investments through foreign affiliates rather than from the United States.


The United States is currently engaged in FTA and BIT negotiations the aim of which is to liberalize trade and investment regimes and ensure strong protections for U.S. investors abroad.  The financial services industry can only benefit from, and support, FTAs and BITs if their rights are enforceable.  We therefore respectfully urge that the Administration ensure that future FTAs and BITs include access to investor-state arbitration for U.S. financial institution investors to address discriminatory actions by BIT or FTA partners.  The United States should also seek to amend existing FTAs with major trading partners such as NAFTA. 

We very much appreciate your consideration of our concerns. 
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Identical letters sent to:

 
Secretary of Treasury Henry Paulson


Secretary of State Condoleezza Rice


Secretary of Commerce Carlos Gutierrez

cc:
Al Hubbard, Assistant to the President for Economic Policy and Director, National 
Economic Council

� U.S. Department of Commerce, Survey of Current Business, “Direct Investment Positions for 2005: Country and Industry Detail,” July 2006.  This total does not include U.S. portfolio investment made in financial institutions.  





