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Introduction

Thank you for this opportunity to submit written testimony on behalf of the Coalition of Service Industries on the US Free Trade Agreement with Korea.  CSI is comprised of US service companies and trade associations seeking to achieve market access in all modes of supply in all negotiating forums.  

Our negotiating priorities reflect the tremendous economic importance of services in market economies.  Services are essential inputs into the production of virtually all products.  The price and quality of services influence costs and productivity in all other sectors in an economy, including manufacturing and agriculture.  Thus, when liberalized and made more efficient, services have a strong effect in the competitiveness of an entire economy.  

Korea is an important market for US goods and services.  It has a population of more than 48 million, with a 2004 GDP of $680 billion.  The services sector makes up about 62% of Korea's GDP, according to the World Bank.
  Korea is a member of the WTO, and active in the services negotiations. Korea submitted its initial Doha Round GATS offer in March of 2003, and its revised offer in May of 2005.  

US crossborder exports of services to Korea were $9.1 billion in 2004, while imports were $4.8 billion, netting a US services trade surplus of $4.3 billion.  Sales of services by majority-owned US affiliates in Korea in 2003 were slightly over $2.3 billion.
  Korea's total services exports worldwide were $41.4 billion in 2004, with total services imports reaching $50.1 billion the same year.

	Korea's Trade in Services, 2000-2004 
(US$ billions)


	
	2000
	2001
	2002
	2003
	2004

	

	Exports
	30.5
	29.0
	28.3
	32.7
	41.4

	

	Imports
	33.3
	32.9
	36.5
	40.3
	50.1

	Source: UNCTAD on-line database


The US-Korea Free Trade Agreement: Horizontal Issues

The first part of this statement will focus on the elements that the services industry finds essential for free trade agreements, and on which our support for such agreements is based.  The second part will discuss specific trade barriers that US service providers have encountered in Korea.  
 
Market access 
 
The first of these elements is broad market access.  The agreement should cover all services, with a minimum of exceptions. Two main types of services market access are of most interest.  The first is crossborder supply (mode 1), where it is the service itself that crosses the border between countries.  The free trade agreement with Korea should contain market access commitments in the agreement's services, financial services, and telecoms chapter.  
 
The second type of market access concerns direct and portfolio investment, which have been addressed in the investment chapters of recent agreements.  The sales of services via direct investments in foreign markets -- "mode 3" -- in fact represent the largest portion of US sales of services.  In 2003, the sales of services by majority-owned foreign affiliates of US companies totaled $477 billion, well in excess of US cross-border service exports of $291 billion the same year.  Sales by these foreign affiliates are one of the principal means by which US companies compete in the global marketplace.  This is why obtaining the right to establish enterprises, to own controlling interests in them, and to structure them in the way most appropriate for a given market, is so very important.  (Market access for investment should be based on a negative list approach (discussed in more detail below) with MFN and national treatment in the pre- and post-establishment phases).  
 
Movement of people
 
Skilled personnel are essential to world trade and investment. They are a highly important means by which U.S. service companies provide services to their customers.  Without the ability to move their personnel with speed and agility, American services businesses simply cannot fulfill their obligations to clients around the world.  Thus, for a trade agreement to be most meaningful, it should contain meaningful personnel mobility provisions.

U.S. service providers face complex, cumbersome and time-consuming requirements to obtain work permits and visas for professionals on short-term secondments and/or transfer to company facilities, projects or assignments in other countries.  Increasingly, similar visa and other entry permit barriers face foreign employees and U.S. employers seeking temporary entry into this country for their employees and contract workers.  

 
Regrettably, for a variety of reasons related to the political environment in the US, compounded by insufficient resources for effective visa administration, the movement of people has been taken off the table in all recent US bilateral free trade agreements.  We hope that a solution can be found whereby USTR will have the flexibility to negotiate temporary entry provisions for highly skilled individuals, senior corporate executives, and professional personnel.  

Temporary entry provisions benefit US service providers, and will also help increase the employment of Americans working overseas and, in many instances, will help create employment for US-based workers who support those working abroad. 

A new and more efficient system to facilitate business travel to the United States and reciprocal systems in foreign countries is needed. The U.S. should permit short term entry of key business personnel into the U.S. in connection with one or more of the following: 

1) Performance of contracts (where there is no US affiliate office of the parent company)

2) Job training for employees (on-the-job and classroom)

3) training of foreign customers on how to use U.S. products and services

4) global management meetings or assignments (where the employee has been employed abroad for less than one continuous year or do not possess university degrees)

5) Business development meetings with existing or potential foreign customers of investors.

While the effort to improve the efficiency of visa processing, as recently announced by the Secretaries of State of and Homeland Security, is important, it does not address the fundamental need for new legal visa mechanisms to facilitate business travel.  


The negative list
 
Services negotiations in recent US free trade agreements have been conducted on a "negative list" basis.  The negative list is the very essence of a comprehensive, commercially meaningful free trade agreement.  Under the negative list mechanism, the negotiating countries start from the premise that all service sectors are completely open across all modes of supply; countries then list areas in which they wish to take reservations.  The principle at work here is that all sectors are open unless a specific reservation is taken.  
 
This approach ensures comprehensive coverage, and also ensures that, in areas such as high technology where new services are constantly being developed, such services are automatically open.  The negative list also has the benefit of focusing negotiators on a relatively small number of reservations spelled out in an annex of non-conforming measures, which then becomes the heart of the negotiation.  
 
This is the opposite of the approach taken in the GATS, where each country specifically lists those sectors that will be open; where a given sector is not listed in a country’s GATS schedule, no commitment is made.  Thus, not only is it considerably more difficult to achieve comprehensiveness using a positive list approach, but the positive list by nature entails a much longer, more complex negotiation.  
 
We believe the best way to get a high quality FTA is to use the negative list.  The negative list has been successful in all free trade agreements (except that with Jordan), and we believe it essential that this proven approach be used in our negotiation with Korea.
 
Investor Protections 
 
The investment provisions of US trade agreements have significant impact on US service suppliers.  Sufficient investor protections are crucial for investor confidence, and in creating a climate in the host country in which high-quality, long-term investment can be attracted. Korea, and many other countries, have benefited tremendously from such investment.  
 
Among the most crucial elements of a sound investment regime is the investor-state arbitration mechanism.  Investor-state arbitration is a key component of the negotiating objectives on investment as sought by Congress in the Trade Promotion Authority Act.  Investor-state offers a neutral setting in which foreign investors can challenge government measures which they believe to be in violation of an investment agreement.  Without investor-state arbitration, investors cannot be assured that wrongs committed against them will be redressed independent of the political interests of governments, as in the state-to-state dispute settlement process.  Investor-state assures that the interests of the investor will be protected. 

With the exception of the US-Australia and Bahrain FTAs (investment issues were covered by a separate, pre-existing Bilateral Investment Treaty in the latter case), all recent US FTAs have included investor-state provisions.  This standard should be maintained in the agreement with Korea.

We ask negotiators to observe several other characteristics of a sound investment chapter.  These include a broad definition of “investment,” which includes portfolio investment, not solely cross-border investments with long-term aims.  Appropriate protections against expropriation are central to an FTA investment chapter, and investors should also have the ability to transfer all payments related to an investment.  Finally, the application of the investment chapter of the agreement should be retrospective; that is to say, the new protections should apply to pre-existing investments, as has been in the case in our earlier bilateral investment treaties.  

The U.S. free trade agreements with Chile, Singapore, Central America, and Morocco, contained high standard investment provisions, and we urge negotiators to seek similar concessions in negotiations with Korea.
 
Transparency 

The US-Korea free trade agreement should include strong commitments on regulatory transparency, which is an essential companion to trade liberalization.  

Regulatory practice in the services sector has developed unevenly and often at odds with market access and national treatment commitments.  Good commitments to liberalize trade and investment in services can be undermined by regulatory actions taken without prior publication and comment by affected interests.  

Transparency provisions commit our FTA partners to apply transparency disciplines that have been extensively tested in the United States, where the experience is that they have improved the quality of U.S. government regulatory practices.  Nowhere is this more important than in the services sector, where government regulation is prevalent, and transparency requirements for government regulatory processes are well developed and well accepted by the agencies themselves.   

 
The trade agreement with Korea must contain cross-cutting disciplines to promote greater regulatory transparency for all services.   In particular service sectors, additional transparency requirements can be scheduled for that sector, including broader regulatory reform as necessary and appropriate.  Some sectors may need little supplementation, while other sectors may need many special rules tailored to that sector.  For example, in the insurance industry we recommend best practices on solvency and prudential issues, regulation of monopolies, and the establishment of independent regulatory authorities.  This approach allows negotiators to respond flexibly to the particular needs of each sector while at the same time building on the transparency disciplines that apply across all sectors. 

Anti-corruption

Corruption is an issue that goes to the very heart both of the business community’s ability to conduct business openly and fairly, and to the ability of governments to use their resources for the benefit of all their people. The US-Peru FTA contains important anti-corruption principles that should be emulated in the US-Korea FTA.
 


Acquired Rights
Acquired rights provisions should be included in a US-Korea FTA.  Service providers already established in Korea should not suffer a loss of rights due to insufficient, or graduated commitments in the final outcome of a negotiation.  The FTA should include an acquired rights provision that stipulates that the conditions of ownership, management, operation, juridical form and scope of activities as set out in a license or other form of approval establishing or authorizing operation or supply of services by an existing foreign service supplier (“foreign service supplier authority to operate”), will not be made more restrictive than they exist as of the date of Korea’s signing of this Agreement. 

Furthermore Korea agrees that in order to permit existing companies both to retain acquired rights and expand their business operations, it shall include in any new regulations or amendments of existing regulations developed to implement its obligations under the agreement provisions that recognize the foregoing protection of foreign service supplier authority to operate, and that permit existing foreign service suppliers to continue to expand their business operations in accordance with the laws and regulations of Korea through the opening of new branch offices, agencies and/or the introduction of new products and marketing methods in the same manner as any foreign service suppliers entering Korea after the effective date of this Agreement. 

BARRIERS IN THE KOREAN MARKET BY SECTOR

The following portion of this paper discusses major market access barriers that US service suppliers have encountered in Korea.  

CSI has previously prepared comprehensive guides to services market access objectives in these sectors in the GATS, and in the countries with which the United States is pursuing free trade agreements. These guidebooks are available on the CSI website at http://www.uscsi.org.  

AUDIO VISUAL SERVICES

On January 26, 2006, Korea announced that its screen quota, which protected its domestic film industry by mandating that movie theaters devote 146 days per year to showing domestic films, would be halved.  This addressed a major market access barrier for the US film industry.  While this was an extremely important and encouraging step, there remain other television, cable, and satellite broadcasting barriers.  

Korea stands to gain tremendously from additional liberalization in the audio visual sector.  Combined with its exceptionally high broadband penetration rates, further liberalization will support and complement Korea's emphasis on the development of its information technology sector.  

Foreign Content Quotas: The Korean Broadcasting Act of 2000 contains restrictions that have a detrimental impact on US suppliers of audiovisual services.  Total foreign programming is limited to 20% of total airtime allowed on terrestrial stations, with additional restrictions set by genre.  Foreign movies may fill up to 75% of the time devoted to broadcasting movies, while a sub-quota instituted in 2002 limits total foreign content by any one country to 60%.  This sub-quota effectively limits US programming to 45% of all airtime allocated to movies broadcast on terrestrial stations.  Under the same law, foreign content is restricted to 20% of the total number of channels offered by pay TV operators.  

This law specifies different content quotas for cable and satellite services, as  follows:      

Movie channels  
-  80% foreign content limit    

Animation channels  
-  65% foreign content limit    

Music channels  
-  40% foreign content limit     

Other


-  50% foreign content limit

We believe that market forces, rather than discriminatory quota regimes, should determine programming allocation.

Restrictions on Language Dubbing of Imported Television Content: "Offshore" companies are not permitted to dub their channels being broadcast in Korea, and can only use subtitles.  This restriction acts as a barrier for foreign companies wishing to distribute their content and sell advertising around it, as subtitled programs are inherently less attractive to Korean consumers.

Restrictions on Local Advertisements in Imported Television Programming: "Offshore" channels are prohibited from inserting local advertisements into the retransmission of their programming in Korea; they are able to show only advertisements contained in the original transmission, which are targeted to viewers in a different country.  Only foreign companies that set up local joint ventures are able to insert local advertising in their channels. In combination with the dubbing restrictions, this limitation acts as a double barrier for media companies that has led to the temporary suspension of localization of prominent cable networks. This restriction should be eliminated in the FTA negotiations.

Foreign Ownership Restriction: Foreign investment in cable television-related system operators, network operators, non-news/comprehensive channel program providers ("PPs") is capped at 49%.  Foreign participation in satellite broadcasting is limited to 33%.  In addition, foreign companies are prohibited from investing at all in PPs providing comprehensive and news channels. Such restrictions unjustly limit the amount of international broadcasting to Korean consumers, and such protectionist measures are particularly unjustified in light of the growing success of the Korean film, music, and television industries, both domestically and abroad.  

Intellectual Property Rights:  The protection of intellectual property rights is a key concern of foreign investors in Korea, and the situation is most serious in the entertainment industry, where Korea's shortcomings in protection of films and sound recordings resulted in its designation as a "Priority Watch List" country by USTR in 2004.  

Optical disc piracy continues to be the most common form of  copyright infringement, and due to current economic conditions,  the piracy rate is not expected to experience any immediate decrease.   Piracy on the Internet is growing rapidly and as broadband penetration increases, the capacity for data transmission is also expected to increase.

The FTA must include strong disciplines and enforcement provisions that address inadequate intellectual property protection in Korea.  

Copyright Protection Period:  Korea currently applies the Berne Convention minimum standard of 50 years of copyright protection. This should be extended to 95 years from publication for all copyright works, including films and sound recordings, in line with international trends.  Korea should also fulfill its obligations under Berne and TRIPS to provide a full term of protection to existing works and other subject matter whose copyright protection has expired in Korea but that remain protected in their country of origin.   Doing so would allow Korea to join the ranks of countries with truly modern copyright laws.

BANKING

In the period following the 1997–1998 financial crisis, the government closed many insolvent banks, nationalized others, and forced weak banks to merge with other banks to improve their financial standing. The government has been selling its stake in private banks, but continues to have influence over the sector, and despite recent improvements, the reform process is incomplete. 

We are encouraged by the February 19, 2006 proposal by the Ministry of Finance and Economy (MOFE) for a sweeping series of financial regulatory reforms to further open the financial service sector, increase competition, and give financial firms a freer hand in the development and marketing of products.  This reform package, in combination with the FTA negotiations, will provide an opportunity to eliminate barriers that continue to hinder US banks and financial services firms' operations in Korea.  Some of these barriers are discussed below.

Lack of regulatory transparency: Korean regulators at times impose new regulatory requirements that are at odds with international practice. One example is the Korean Won liquidity ratio calculation, which is contrary to international practice. Because there was no advance consultation, this unfortunate regulatory change required substantial discussion before a compromise correction was made.  This illustrates the need for regulatory transparency commitments, including prior notice and comment.  

Capital Requirements: Foreign bank branches are not allowed to use their parent’s capital to meet prudential requirements, even if their home country regulation and supervision has implemented Basel or equivalent standards. Following a July 2001 revision of banking regulations, the situation for foreign bank branches improved somewhat, in that they were allowed to include loans with terms of one year or more from the parent to meet capital requirements. Foreign bank branches are required to maintain BIS capital ratios (foreign banks with more than one Korean branch can add their branches’ capital for calculation of the BIS capital ratio). The fact that the branch’s head office or another foreign bank guarantees additional lending volume is not taken into account.

Restrictions on refinancing and operations in local currency: Converting foreign currency into local currency for the purposes of granting a loan is only permitted to a very limited extent and must be carried out at a rate fixed by the state which deviates from the market exchange rate (the so-called Bank of Korea Swap Fund Cost Calculation Method). Korea should permit capital to be imported and converted into local currency for the purpose of refinancing local loans and investments. At a minimum, the central bank should gear its calculation method to the prevailing market exchange rate. In addition, traditionally, deregulation of the Korean banking sector has not included the maximum limit of 1 percent for interest payable by banks on local-currency time deposits with a tenure of less than one month. Banks should be allowed to pay market rates on such deposits.
Moreover,  Korea maintains restrictions on loans in foreign currency made by local branches of foreign banks to companies operating in Korea (“onshore loans”). 
Barriers between business lines: Financial institutions are prohibited from operating at the same time in some different sub-sectors such as the prohibition on lending by consumer finance companies.  Such prohibitions should be eliminated, as we understand the MOFE package proposes to do.  

Approval and documentation: Korea maintains complex requirements for making reports, obtaining approval for new products and services, and checking documentation for validation, notably with regard to outward remittances and cross-border capital transactions (such as loans, securities investments etc.).   In addition, there is a requirement for foreign investors to obtain special ID cards before being allowed to buy Korean shares.

Ownership limitations: An amendment to the Banking Act raised the ceiling on foreign ownership of a national commercial bank, but official approval is required when foreign ownership exceeds 10 percent, 25 percent, and 33 percent, and the 15 percent limit on foreign ownership of a regional bank remains in place. 

Cross-border data flows: In order to process some personal financial data at overseas data centers, prior individual consent is required. This regulation practically prohibits outsourcing business with overseas data centers and restricts companies' ability to make business and investment decisions.
ASSET MANAGEMENT AND SECURITIES

Korea maintains restrictions on cross-border trade in asset management services, such that a commercial presence is, in effect, required to provide services.  The FTA should address these issues.  In addition, the FTA should contain commitments similar to those in the Peru FTA, permitting US companies to provide services to the state social security system.


Restrictions on foreign participation: Foreign investors are required to obtain special ID cards before being allowed to buy Korean shares.  Non-resident investors must register with the FSS and obtain an investment registration certificate prior to investing in the Korean securities market.  Foreign investors may also be required to deposit a percentage of the purchase price of securities with their Korean broker at the time the order is placed.

Capital requirements: Korea maintains excessive capital requirements; a branch of an investment trust or investment advisory company is required to have operating funds ranging from one to three billion Korean Won.  Further, a branch of an investment trust or investment advisory company is required to have between three to five employees specialized in investment management.  

Other barriers: Korea prohibits over-the-counter trading for listed stock, though this is available for foreigners when foreign ownership for the stock reaches its ceiling.  

GOVERNMENT PROCUREMENT

Korea joined the WTO Agreement on Government Procurement (GPA) on January 1, 1997, and agreed to cover procurement of goods and services over specific thresholds by numerous Korean central government agencies, provincial and municipal governments, and some two dozen  government-invested companies.  Recently, some formerly state-run companies have been de-listed as these entities have been privatized.  

Discussed below are several issues impacting the ability of US providers to participate in government procurement of services in Korea.  These should be addressed in the FTA.  
Unlimited liability: Unlimited liability clauses in government procurement contracts tend to be too onerous.  A typical clause in a procurement contract states, “the Contractor shall compensate for any damage inflicted on the object of technical service and/or a third party during the process of performing the Agreement.”  Another typical clause contains broad language on damages, such as “the Contractor shall be civilly and criminally liable for any damages inflicted by the Contract.”  
IPR Ownership: Product procurement terms clearly state that “in relation to the contract, all rights including the ownership rights for the materials submitted to the Ordering Party shall be vested to the Ordering Party.”  The “Technical Service Contract General Terms” and the “Technical Services Contract Specific Terms” have the same clause.  These procurement terms discourage vendors from participating in procurement projects.

Confidentiality: The “Product Procurement Contract General Terms” in standard government procurement contracts have confidentiality clauses that are too broad and restrictive.  For example: 

Use of Technical Knowledge and Confidentiality


(1) Upon obtaining the Contractor’s approval, the Ordering Party may, for its benefit, make copies of, use or disclose various reports, information and other materials that the Contractor submits pursuant to the provisions of the Agreement, and the technical knowledge that has been acquired there from in whole or in part.

(2) The Contractor shall not disclose any information or confidential matters of the state that has been acquired through the Agreement to the outside, regardless of whether before or after performing the Agreement.

IT Security Products: Vendors are required to submit the source code of IT Security Products to the government when they apply for certification. This requirement has been in force for the last couple of years and, as a result, no single foreign vendor has applied for certification.  In addition, the Korean government plans to enact new regulations expanding the coverage of the existing regulation. This requirement directly affects US suppliers' business with the government and also indirectly influences business with quasi government entities.

Labor cost set by MIC (Ministry of Information and Communication): Current standard IT service resource labor costs set by the MIC are based on software program coding work in government projects, which is very low.  Thus, it is almost impossible for high-value consulting companies, especially foreign companies, to bid successfully for government contracts.
FSS (Financial Supervisory Service) regulation concerning outsourcing: Due to the lack of de facto approval by government authorities, there have been cases in which quasi government organizations or government-regulated industries could not actively and swiftly proceed with outsourcing business deals, especially with IT vendors.  While there is no explicit regulation preventing these deals, the need to obtain informal approval creates an effective barrier to trade in outsourcing services.

Subtle discrimination against foreign companies

Foreign companies in Korea face subtle discrimination in large government IT service projects. For example, it is well known that the chances of winning a bid are greater if a Korean company is the prime contractor, with other foreign firms being subcontractors, 
INSURANCE

South Korea is the world’s seventh largest insurance market with total premium volume of more than $65 billion dollars, second only to Japan in the Pacific Rim. The Korean insurance and retirement security market would be by far the largest insurance market yet included in a Free Trade Agreement (FTA) with the United States, with substantial benefits for US providers.
The FTA is also an opportunity to increase transparency and pro-competitive regulatory conditions in Korea.  

Transparency: In general, there is a need for stronger regulatory transparency in the rulemaking practices of financial services supervisory bodies to comply consistently with Korean law and with global supervisory best practices.

· Lack of a Standardized Notice and Comment Period: The current regulatory environment lacks a standardized structure for notice and comment periods.  Regulations and changes in interpretation are often enacted without notice or with very little time to provide comments.  A common, standardized notice and comment period should be established, with a minimum of 30 days to allow the industry to review and provide meaningful comment on draft laws and regulations.  This should be enshrined in the regulation with provisions for a formal appeals process. 


· Vague and Inconsistent Dispute Resolution Adjudication: Contrary to international regulatory best practices for transparency and adjudication, Korea's Financial Supervisory Service (FSS) dispute resolution system is not equipped to disregard frivolous complaints or abuses, which over time have created a system that is inconsistent, slow and nontransparent. Regulators apply pressure to have complaints settled, not on the merits, but for lack of administrative resources.  This focus increases unnecessary transaction costs and incentivizes abuse, ultimately disadvantaging those customers with legitimate complaints.   The Dispute Resolution Adjudication process should be better designed to require full disclosures from complainants, timely and simultaneous service of every process on all parties, and mediation by trained arbitrators following acceptable arbitration practices.  The FSS should also redesign its ‘point system’ to make it fair, for example, not having points assigned against a company merely for a complaint having been filed against it or for disagreeing with a mediator’s view in a given dispute.

Regulatory Issues
· Separation of Supervisory Activity between Government and Voluntary Industry Groups: A recent FSS directive instructs industry associations to develop rules that would screen insurance advertising material, such that regulation of marketing material is being conducted by industry organizations, not the regulator.  

The FSS should avoid delegating authority to industry groups to prevent the establishment of rules by parties with a potential conflict of interest and to ensure that the appropriate avenues for comment and appeal of decisions remain intact such that the transparency of the rule making process is not compromised. 

· Unfair Financial Supervisory Service Ranking System: This issue is related to the Dispute Resolution Adjudication method.  The FSS should re-consider the unequal way it ranks insurers in terms of complaints filed against domestic and foreign companies.  The FSS derives the so-called ‘complaints index’ of each insurer by dividing the number of complaints filed against the insurer (without regard to the merit or legitimacy of the complaints) by the premium income, thereby putting large, mostly domestic, players in relative advantage just  by their size of business.  Then, the FSS ranks insurers by this index and publishes it twice a year.


· "Negative" Regulatory Approach: Currently, a "positive list" system exists in which regulations specify the types of activities permitted, with all unspecified activities prohibited.  A "negative list" system, should be implemented, whereby regulations specify activities that are prohibited or excluded, and permit all unspecified activities.  This would give companies more operational flexibility, foster innovation, and expand customer choice.  

· Product and Pricing Controls: There is a current trend toward supervisory control of product design and pricing to achieve what regulators deem an appropriate premium.  This steered pricing hampers innovation, reduces consumer choices, and impacts companies’ prudential management in a way that together could cause consumers’ insurance and financial needs not to be adequately met.

Insurers should be permitted to design and price polices based on market demand and prudential management, and government supervision should be exercised in the form of required disclosure and transparency in the sales process to permit consumers to make informed decisions.

Agent Unionization: Current legislative proposals would allow insurance solicitors (whose status is that of an independent contractor) to form an agent union - in addition to the already existing employee union- and to allow social program participation, and provisions of no termination of service contracts without “just cause.” They are intended to provide more benefits and ensure collective rights to insurance solicitors. However, such proposals would restrain companies' willingness to take on new agents, would reduce the quality of services, and would result in increased business costs, ultimately driving up costs to the consumer.  

Instead, Korea should ensure that the rights of its insurance industry to contract at will with insurance agents are protected by the issuance of regulations that would permit the sale of insurance products through licensed agents who are independent contractors. This is a long-standing international practice.  

Regulation of Korea Post Office and “Quasi-Financial Institutions”: Korea allows the Post Office and other “quasi-financial institutions” favorable competitive advantages relative to private institutions. This is contrary to its WTO/GATS commitments to accord national treatment to like services suppliers.  The Post Office is not regulated by the FSS and therefore is not subject to the same regulatory product and underwriting guidelines as the rest of the insurance industry.  It has no capitalization requirements as does the rest of the industry, and it is not required to contribute to a policyholder protection fund to protect consumers in the case of insolvency.  This has enabled the Post Office to become the 4th-5th largest life insurer in the Korean market measured on total premiums and accumulated asset size.

The recent legislative proposal to have the MIC (Ministry of Information and Communication) supervise Korea Post’s insurance businesses ignores the experience of other countries in designating a parallel and inevitably inferior regulator. The MIC lacks the proper expertise to regulate insurance business and faces intervention from other regulatory authorities that also have some responsibility for oversight of Korea Post. 

The Korean Post Office and other “quasi-financial institutions” should be subject to the same laws, regulations, taxes, and standards as the rest of the financial services sector.  Placing Korea Post under the supervision of the FSS is the best way to ensure that a level playing field is achieved.

Foreign Currency Reserves: The Government of Korea increased the foreign currency reserve limitation from 20% to 30% of total assets in April of 2005.  The purpose of the regulation is to prevent over-exposure to foreign currency reserves and mismatch of reserves.  However, for foreign currency products, this limitation has the effect of creating the exposure it seeks to reduce.  It is extremely difficult to monitor sales in such a way as to keep foreign currency denominated product sales to a specific percentage of a portfolio.  Therefore companies can inadvertently sell foreign currency products in excess of imposed limitations.  They are then required to convert the excess to KRW, creating a asset/liability mismatch on the excess portion.
We applaud the Korean Government’s decision to exempt foreign currency denominated products from the limitation on foreign currency reserves and permit reserves on foreign policy denominated products to be invested off-shore at the insurer’s discretion, keeping in line with prudentially sound best-practice on foreign currency denominated
products.

Bancassurance: Bancassurance (selling insurance products through bank distribution channels) has created new products and increased the total size of the insurance market, benefiting both the banking and insurance sectors.  The increased competition it fosters has contributed to improved quality in sales skills based on customer needs.  

Unlike other insurance products that are governed by a ‘filing’ system (i.e., filing a report prior to or after the sale, depending on the product features), all bancassurance products are subject to prior ‘approval’ by the regulators.  This is inconsistent with the already pronounced regulatory policy toward autonomy of product development and deregulation.  Further, the standards for acquisition cost for bancassurance products are more stringent than products in other sales channels and, certain rules in effect restrict the marketing activities and partnership arrangements in bancassurance business in Korea.
Korea should take the necessary legislative actions to countermand the recent passage of regulations delaying further implementation of the bancassurance regulations so that bancassurance sales may be expanded to include risk products.

Occupational Pension Scheme:  On December 1, 2005 the Korean Employment Retirement Income Security Act (ERISA) took effect. ERISA introduces a new employer-sponsored pension scheme, with independent outside fiduciaries administering and protecting the scheme's assets.    

Detailed supervisory regulations regarding registration of pension scheme administrators, management and safeguarding of scheme assets, and the fiduciary duties of scheme administrators and asset managers, among other regulations, are to be issued in the near future.    

The regulations on pension scheme supervision should grant full market access to foreign occupational pension scheme providers and include the principle of national treatment. Furthermore, the expected regulations should place no limitations on the investment of pension scheme assets overseas.    

Data Processing: Korean laws make it difficult for foreign companies to outsource and offshore activities. These laws often relate to privacy (private data protection law and real name law).  Under the Protection and Use of Credit Information Law and its Presidential Decree, foreign companies operating in Korea are prohibited from transferring any customer data whatsoever out of Korea, even for the purposes of processing data to their own affiliates.  In addition, as a result of the revision of the Insurance Business Act in May 2003, it is mandatory for insurance companies to maintain in-house the basic human and non-human resources, including IT systems, necessary for insurance business.  These restrictions seriously undermine the government’s goal of making Korea into a financial “hub” by significantly increasing the cost of operating in Korea.
These regulations should be modified to permit companies to follow their global operating models for outsourcing and offshoring provided they have existing practices to protect consumer information.

Mandated Local Investment of Portion of Assets: Branches of foreign insurance companies operating in Korea are subject to discriminatory treatment by virtue of Article 75 of the Insurance Business Law (IBL).  While branches, are, like their locally incorporated counterparts, subject to the IBL as regards all aspects of their insurance operations in Korea, Article 75 requires local investment of a certain portion of assets for branch operations only. This requirement should be eliminated so that branches of foreign insurers receive treatment that is equal to that administered to locally incorporated insurance companies.  


TELECOM

Foreign Direct Investment Restrictions: Korea is one of the world’s most important markets for international telecommunications services.  A Free Trade Agreement will increase investment and trade opportunities in electronic communication services including telecommunications.   

However, Korea imposes very high barriers to entry by limiting foreign direct investment (FDI) in facilities-based service providers to 49%, and has shown no inclination to further remove this restriction.  In its recent Response to National Assembly Questionnaire, the Ministry of Information and Communications (MIC) has endorsed maintenance of the status quo.
   The report states that there is no reason for Korea to further liberalize the facilities-based market, as Korea’s market liberalization level is high compared to other OECD countries, and because facilities-based service providers are important to the nation as they are the keys in developing an "information society."
  

This statement is inconsistent with the global trend of expanding FDI in the telecommunications sector, particularly in Asia, where other key economies such as Singapore, Hong Kong, Japan, Australia, and New Zealand have removed all foreign investment restrictions. The FDI restriction prevents US operators from making important management decisions and exercising strategic control with respect to the providers in which they invest, and thus is a major barrier for increasing US investment in the fixed telecommunications infrastructure.

The restriction should be removed.  Doing so could stimulate overseas investment in Korea and help drive domestic growth in telecommunications and related sectors.  Moreover, liberalization will bring fresh capital, technical expertise, and management skills to the domestic market. 

Improve Access to Undersea Cable Facilities: The 49% cap on FDI in facilities-based service providers forces a US service provider to enter into a minority joint venture with a Korean partner to access the US provider’s ownership in undersea cable systems landing in Korea.  A US capacity owner of an undersea cable should have full rights to directly access the capacity that it has purchased without unreasonable restrictions imposed by the terminal party.  This should include the ability to use wholly owned circuits on undersea cables without restriction. 

The FTA should ensure US providers the improved access to undersea cables as described above.  This will enable them to obtain international bandwidth from Korean facilities-based service providers without the current substantial mark-ups, and will allow US operators to fully utilize any wholly-owned capacity in undersea cable systems.

Establish Independent and Impartial Regulator:  We welcome Korea’s effort to promote transparency in the telecommunications sector by strengthening the role of the Korea Communications Commission (KCC) through its 2002 Amendment of the Framework Act on Telecommunications.
  However, notwithstanding this progress, the KCC still appears to fall short of being an independent regulator as the Ministry of Information and Communications (MIC) retains most of the regulatory responsibilities, and KCC, located within the MIC, only has an advisory role.
   This has resulted in a situation in which the MIC, not the KCC, is making most of the decisions regarding market entry, pricing, and service quality.

A regulatory body fully independent from the MIC should be established, consistent with Korea's GATS commitments, with the authority to issue impartial and binding decisions and regulations affecting the telecommunications sector.  

Government Influence on Technologies.  US suppliers have been negatively affected by excessive government influence over private operators' selection of technologies and interference in issues such as foreign licensing, royalty payment arrangements, and technology transfers.  Korean authorities have at times discouraged use of foreign-sourced goods and services for certain telecommunications applications, while simultaneously supporting development of applications based on domestic technology, as in the development of standards for mobile phone applications and portable broadband wireless internet.

In the context of the FTA, Korea should fully implement its stated policy of supporting the development and use of international, voluntary standards that are applied in a flexible and technology-neutral manner, and do not serve as barriers to U.S.  telecommunications technologies entering the Korean market.
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